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RAW SEWAGE DUMPING TO STOP: NWEA Wins Legal Victory

AT ISSUE: NWEA's lawsuit to halt the City of Portland's annual discharge of & billion gallons
of raw sewage sets o national precedent on the enforceability of Clean Water Act permits.

‘ fMer a tedse Yeur o wWalling. a F'\l.11'.|.'] il the 9th

Circuit Court of Appedls reversed its previous

r decision and fited in favor of Northwest

Environmental Advocates (NWEA) ina
lawsuit against the City of Portland, NWEA had filed the sui
in 1991 1o stop the City’s annual discharge of over 6 billion
gallons of completely untreated sewage into the Willamette
River and its tributary, the Columbia Slowgh. The source of
the discha TREE, called Combined Sewer Overfloves (C50s), 15
the City's sewage collecticn system in which human sewage,
some industrial ':I'“t""'b:""" and storm water flow. Even a Hny
amount of rain can overload the capacity of these collection
FpCs. Causing thi i.'lhll,.!l..ﬁs_:' of raw BEWARE directly 1o the nver
from 54 different outfalls. The CS0 auifalls can also overflow
when there is no main, discharging disease-laden sewage at
times of peak recreational use, Owver 1,100 cities in the United
States have combined sewer systems.

Al the time NWEA filed its lowsuit, many cities hagd
already taken action to halt, reduce andlor treat their CS0
discharges. The City of Portland, however, had not even
determmned the valiime of its ©50s, let alone taken action o
salvie the problem. The combination of a recalcitrant polluter
and an ineffective regulatory agency presented o classic
example of why Congress established a provision in the
Clean Water Act :th"lnt[ cilizens to sue,

Establishing a Critical Legal Precedent

NWEA alleged two alternative theories in the case. The first
was that the City was discharging sewage without a permit,
thereby violating the Clean Water Act. The 9th Circuit Court
of Appeals ruled against NWEA on this theory, based on
vague statements in the permit which allegedly required the
City's collection pipes to have a certain capacity. [n daing so,
thie coiert ]FILIITEJ the p-'rrml'i. clear provision restricting
discharges to only two outfalls of the sewage treatment plant.
The implication of this decision is that, when it comes to
water pollution permits, whal vou see i3 not necessarily whai
vou gel.

MWEA's alternative theory, however, rlr.,'-'.nﬂq_ul o
winning case. If the discharges were deemed to be cavered by
the sewage treatment plant permit, NWEA argued, the
discharges viclated the permit's terms, Specifically, the
permit prohibited any discharge covered by the permit from

causing a viedation af state water quality standards, NWEA
shiowwed that each dischm BE Of Tuw SEwWage ¢ aused & vicdation
ofwater quality standards in the receiving waner.

The City, supported by affidavits from staff of the
Oregon Department of Environmental Quality [DEQ),
claimed that N\WEA could not enforce this pivetal condition
bBecause the water quality standards which apply to the water
quality of the river had not been translaved into numeric
limitations of pollution loads which would apply 1o the
discharge at the end of each pipe. The court rejected this
argument and said that, "By interpreting |the law] 1o exclude
citizen suit enforcement of water quality standards that are not
translated into quantitative imitations, Portland would have us
immigenize the entire body of qualitative regulations from an
impartant enforcement tool, Such a result would be especially
troubling in this case, becouse no efluent mitations cover the
dlwll.mb;n trom Porland's combined sewer overflows.™

The 9th Circuit ruled that NWEA could continue to sue
the d '1'.'!.' af Portland over the cily's o= pomg . | |;|_|p:|'|."|a;:':-'.
by .Lfﬁrm:in.}: the ri#hl of private citkzens 1o sue p-l_1|| ulers
which viclate terms of their IJihl,]l.J.ri"{' PETTIILE, The decision
I'I-l.'l- ‘.i;.ﬂ'.l:r_n ance '|"¢'I.']| IH"-"“:I" I.I I;II i3 'i‘ll |]t|'l melte H'i'l:'l.'r 3 hl_'l:{l'lj"-l:'
vimilar conditiong are present i permts lhruusﬁuut {_'Ir:-gvl:m
.dll.lJ many ofher states. The court's |.!I.‘|,'i'|il;il'l Meins Ihal
permit holders can be held accountable if their discharges
cause or contribite 1o violations of water quality standards.

The Importance of Meeting Water
Quality Standards

The water quality standards the court held were enforceable
ad a permit condition are adopted by each state under the
federil Clean Water Act. The standards represent the “safe”
lewvels of differedt Lvjes |||'|,'H1|.||:|1'i|::-|1 1] ]'\-('np'ln:-. fish and
wildlife in the state’s rivers, streams and lakes. While the City
says it was legally irvelevant that its discharges had been
causng violations of Oregon’s water quality standards, the
Ninth Circuil found otherwise. [t made clear that these
standards are legal requirements, not optional goals to be
disregarded by dischargers whenever conventent. This case
sets the stage to force regulatory agencies and dischargers
into actually meeting the requirements of the Clean Water
Act and the state's water quality standards, thereby cleaning up
rivers and streams as originally intended by Congress in 1972



MNext Steps in the Case

Although the Litigation has taken years, from a practical
standpoint NWEA won on the day the City of Portland was
forced 1o commil to ending the discharges. Seeking (o avoid
the litigation, afer receiving NWEA's required 60-day notice
of intent to sue, the City of Portland sought and obtained an
adminisirative order from the Oregon DEC. The agreement,
termed a Stipulation and Final Order (SFO), required the
Ciky to fix the C50 problem over a 20-year period. The
terms o this agreement, which is not enforceable by any
party other than DEC, were subseguently relaxed in order 1o
reduce costs,

In theory, the court’s reversal sends the case back to the
LS. Dastrict Court in Portland, allowing SWEA o seek
penaltics and assurances that the discharges of raw sewage
will be minimized and eventually virtually eliminated.
Unfortunately, at this writing, the City of Portland, with the
swupport of many other municipalities, has asked the court to
reverse itsell once again. Trondcally, these municipalitics
secking to undermine the Clean Water Act are engaged in
stick public relations camipaigns to convinge the tax- and
rute-payers of how much they care about the environment,

Assuming that the Ninth Circuit current decision stands,
MWEA will seek to have the City's present CSO program
commitments established in a federal consent decree. The
advantage of such a decree is that it would be fully enforce-
able, unlike the current administrative order. A looming issue
is the question of what environmental benefit will be ob-
tained with the $700 million price tag associated with this
program. The City's current plans call for capturing most of
the volume of the C50s but providing very little treatment
prior to discharge, making the current project potentially a
large waste of money, What level of treatment eventually is
chosen will in large part rest on the role of water quality
standards in the law.

If you would like a copy of the Ninth Circuit Court decision in
NWEA v, City of Portland or a ligt of municipalities seeking fo
overturn this decision, please send your request to the office.

NORTHWEST ENVIRONMENTAL ADVOCATES

133 SW Second Ave., Suite 302
Portland, OR 97204-3526

ADDRESS CORRECTION REQUESTED

Nortlwest Emvironmerial
Advocates e a regional
mernbership organization
formed in 1269, working for
renewabile energy sources and
the profection of waler gualiy
ard habirat in the Columbin
River Basin.

iina Bell — Execictive [Hrector

Mancy Holbrook— Green Power Praject

Risa Krive — Membership Developinent

Susan Laarman — Special Everts

Lyn Mattei — Wetlards Advocate

Eugene Rosolic — Green Power Project Director

Borthwest Environmental Advocates
133 8W Second Ave., Suite 302 « Portland, OR 97204-3526
S03295-04M  503/295-6634 Fax

Diestgr: Miveprum Grapheic Prinsed on recyoled paper |

JOIH WITH HNORTHWEST ENVIRONMENT AL

ADVOCATES AMD MAKE YOUR VOICE COUMT!

| 1 am making a tax-deductible contribution of:
I':! #1000 OO550 O35 0% U—emem— o

| MName

| Address

City State Zip
¥

| Exp. Date  Skghalaee

I Please send me the following maps:

| O Columbia River: Troubled Waters $6.00 (pastage pd. )
{EI PortlardVancowver: Toxic Waders 54,00 | postage pd

|
|
|
I
I
|
I
154 ar Mastercard Na, I
|
|
I
I
I

NON-PROFIT ORG,
LL5 POSTAGE
PAID
PORTLAND, OR
PERMIT NO. 2133




